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530/2 Old Daliya Building, Opp. 
Town Hall, 

Ellisbridge, Ahmedabad. 
(M) 98245 46587

ADVOCATE 

Date 

NON-ENCUMBRANCE CERTIFICATE 
Ref Non Encumbrance Certificate with respect to the Non 

Agriculture Land bearing Sub Plot No. 1 +2 having total
amalgmated net plot area admeasuring about 3067. 67 Sq. mtrs 
of Final Plot No. 633 of T.P. Scheme No. 3 (Ellisbridge) (as per 
7/12 form T.P.Scheme No. 3/6) of Mouje-Kochrab, Taluka
Sabarmati, Registration District - Ahmedabad Sub District
Ahmedabad-4 (Paldi) belonging to is 
ANAL APARTMENT CO-OPERATIVE HOUSING
SOCIETY LIMITED hereinafter referred to as the project land.

This is to certify that M/s. Shree Ram Infrastructure, a partnership firm 
having its registered office at-4th Floor, CentrePlaza, Satadhar Cross Road,
Sola Road, Ahmedabad-380061 is the promotor of the said land and 

accordingly the promotor M/s. Shree Ram Infrastructure, a partnership firm 
has started constructing a Residential Project in the name of "LAURELS"
on the said Project land.

After taking necessary available searches of the records being maintained

by the Sub-Registrar ofAhmedabad and upon perusal and verification of papers,
revenue records produced before me and believing the same to be true, 

trustworthy and correct. I hereby find that there are no Financial charges, lien 
and/or encumbrances over the said property. I therefore certify that there is no 

encumbrances of any nature over the said property in any manner. 

Note of Cautionand Disclaimer
This Certificate is issued only to present it before the RERAAuthority. 

THIS SCHEDULE ABOVE REFERRED TO Non Agriculture Land of Sub 

Plot No. 1+2 having total amalgmated net plot area admeasuring about 3067. 
67 Sq. mtrs of Final Plot No. 633 of T.P. Scheme No. 3 (Ellisbridge) (as per 7/12 
form T.P.Scheme No. 3/6) of Mouje-Kochrab, Taluka 
Sabarmati, Registration District-Ahmedabad Sub District Ahmedabad4 (Paldi).
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C/AO/485/2014                                                                                                 ORDER

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

APPEAL FROM ORDER  NO. 485 of 2014

================================================================

M/S KUSHAGRA DEVELOPERS 

PARTNERSHIP FIRM THROUGH 

ITS PARTNER RAMESHBHAI 

SHANABHAI PATEL ....Appellant

Versus

ANAL APARTMENT CO OOPERATIVE 

HOUSING SOCIETY LTD  &  Ors ....Respondents
================================================================

Appearance:

MR J K GANDHI, ADVOCATE for the Appellant 

NANAVATI ASSOCIATES, ADVOCATE for the Respondent No. 1

MR KD GANDHI, ADVOCATE for the Respondents No. 3 - 24

MR DAXESH T DAVE, ADVOCATE for the Respondent No. 2
================================================================

CORAM: HONOURABLE MR.JUSTICE PARESH UPADHYAY
 

Date : 06/02/2015
 

ORAL ORDER

1. Heard learned advocates. 

2. Challenge in  this  Appeal  from Order  is  made by  the 

original plaintiff to the order passed by the Ahmedabad City 

Civil Court below Exh.7 (application for interim injunction) in 

Civil Suit No.1323 of 2014 dated 18.09.2014. The suit is for 

specific  performance  of  an  agreement  and  also  claiming 

damages for breach of the said agreement. 

3. Learned  advocate  for  the  appellant/  plaintiff  has 
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submitted that the respondents are not co-operating in the 

compliance of the agreement dated 21.03.2013 and therefore 

interim injunction as prayed for ought to have been granted 

by the Trial Court. Learned advocate for the appellant has 

taken this Court through the paper book. It is submitted that, 

injunction as prayed for, be granted. 

4. Mr.Gandhi,  learned advocate for  the respondents has 

submitted that  out  of  total  33 flats,  15 are purchased by 

appellant  and  18  are  in  possession  of  the  original  flats 

owners.  It is submitted that, these 18 persons are not in a 

position to continue to stay in  those flats and are neither 

given  any  alternative  accommodation  or  cost  thereof,  as 

agreed by the appellant. It is submitted that the plaintiff is not 

discharging  his  obligation  flowing  from  the  agreement  in 

question, and therefore the Trial Court has rightly not granted 

any injunction in its faovur. It is submitted that this Appeal 

from Order be dismissed.

5. Having  heard  learned  advocates  for  the  respective 

parties and having gone through the material on record this 

Court finds that, there are 33 apartments, which stand on the 

piece of land in question. It is very old construction. The said 

property was to be redeveloped. For this purpose, there was 

an agreement by the flat owners with the plaintiff / present 

appellant. Out of 33 flats, 18 members wanted to continue to 

stay in the redeveloped flats  and 15 members walked out of 

that arrangement. The rights and the properties of those 15 

flat owners is bought by the plaintiff. It was agreed that the 

18 members shall also vacate the flats and within two years 

they will come back in the newly constructed flats, on that 
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very  piece  of  land.  In  the  meantime  they  were  to  be 

accommodated elsewhere by reimbursing agreed rent. The 

agreement is dated 21.03.2013. The said period is about to 

be over. The flats are still in possession of at least these 18 

persons and matter is at the stage of paper work regarding 

disconnection of electricity supply. It is this agreement, which 

is sought to be pressed into service by the plaintiff. There are 

rival contentions from both sides. On behalf of 18 flats holder, 

it is demonstrated how the plaintiff has disowned its liability. 

The focal point is that, after the signing of the agreement, 

available FSI has increased. The net effect thereof is  that, 

either the carpet area of the new flats is to be increased or 

the  consequential  realisation  thereof  is  to  be  shared with 

these 18 flat owners. It is indicated that, as against original 

33 flats, the redeveloped property was indicated to be of 55 

flats, which subsequently increase to 84, which subsequently 

got increase to 98 flats. There is specific clause in this regard, 

as  contained  in  the  agreement  dated  21.03.2013  and 

reference  can  be  made  to  condition  No.17.  There  is  an 

additional argument against the appellant that, clause 15 of 

the  said  agreement  stipulates  that  there  will  not  be  any 

litigation by the parties and in the event of dispute it would 

be resolved through an arbitrator. On all these counts, this 

Court finds that, even if the finding of the Trial Court that the 

plaintiff  had  not  approached  with  clean  hands,  is  not 

accepted, the plaintiff can not be said to have prima facie 

case in his favour and therefore the refusal to grant interim 

injunction as prayed for by it, need not to be interfered with. 

Since this Court does not find any infirmity in the finding of 

the Trial Court about the plaintiff not having prima facie case, 

other parameters with regard to balance of convenience and 
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irreparable loss, need not to be gone into.

6. For the reasons recorded above, this Appeal from Order 

is dismissed. Notice is discharged. No order as to costs. 

(PARESH UPADHYAY, J.) 
M O Bhati
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IN THE CITY CIVIL COURT AT AHMEDABAD 
10

 CIVIL SUIT (CCC) NO. 1323 OF 2014.

[Appearances: Learned Advocate Shri P. V. Nayak for the plaintiff & Smt. V.R.Patel 

for defendants.]

Order below Ex. 7 [plaintiffs' application for ad-interim injunction]-

• 1.  THE  plaintiff  has  moved  this  ad-interim  injunction  application  against 

defendants  restraining  defendants,  their  attorneys  and  office  bearers  or  any  other 

persons claiming through them from handing over the possession to any one else, for 

restraining them from executing agreement to sell in respect of the suit property and 

also for restraining them from executing agreements or writings in favour of the third 

parties  for  construction  over  the  suit  property  and  also  restraining  them  from 

transferring, letting out, exchanging, mortgaging, assigning and demolishing the suit 

property till final disposal of the suit. The defendants have appeared in this suit and 

have filed the w.s to the plaint and the reply to ad-interim injunction application at Ex. 

23.      

• 2. Plaintiff's case in brief :

(i) It appears from the plaint that the plaintiff and defendant no.1 society entered 

into the agreements dated 21/3/2013 for redevelopment of the  scheme in respect of 

the suit property more particularly described in para 3 of the plaint. Copy of the said 

agreements has been produced in this case at M.4/9 and 4/10. By virtue of the present 

suit the plaintiff has sought specific performance of the said agreements entered into 

between the plaintiff and defendant no.1 and also for recovery of damages to the tune 

of Rs. 2,09,10,200/- along with interest at the rate of 18% p.a.

(ii)  The plaintiff has stated in the plaint that the plaintiff has performed its part 

of the contract of both the agreements and as per the condition no.5 of the agreements, 

monthly  rent  of  Rs.15,000/-  is  paid  to  defendant  no.7  to  23  and  the  plaintiff  is 

complying with all the conditions in respect of the development as stated in the said 

agreements. It is the case of the plaintiff that defendants in collusion with each other 
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are demanding  excess  than what  has  been agreed in  the agreements  entered into 

between  the  plaintiff  and  defendants  and  are  therefore  not  giving  cooperation. 

Because of which the plaintiff has not been in a position to carry out construction 

work. The plaintiff has also stated that it has written letters and has also sent E-mail to 

the office bearers of the defendant no.1 for several times. written letters. However, the 

defendants  are  not  cooperating  the  plaintiff.  It  appears  that  the  whole  dispute  in 

respect of the suit is moving around the terms and conditions of the two agreements 

dated 21/3/2013 entered into between the plaintiff and defendant no.1. Thus, the said 

disputed has compelled the plaintiff to rush to this court.. HENCE the present suit and 

this ad-interim injunction application.    

• 3. Defendants' case in brief-

(1) Defendants have filed w.s. and reply to this application at Ex.23. Therein 

at the outset, they have contested the suit and denied the contentions raised by the 

plaintiff in the plaint. The defendants have also stated that the plaintiff's suit as prayed 

is not maintainable in law. They have also stated that the plaintiff has played fraud 

and deceit upon the defendants. They have also stated that as per Clause No.5 of the 

agreements dated 21/3/2013, in case of dispute between the parties, the matter is to be 

referred to the Arbitrator  and therefore,  according to  them, the present  suit  is  not 

maintainable. They have also stated that the plaintiff has no right, title or interest in 

the suit property. The land is of the ownership of the society and the individuals are 

the  owners  of  the  respective  flats.  They  have  admitted  to  have  executed  the 

agreements dated 21/3/2013. However, they say that the fraud has been played upon 

them. They have also stated that the plaintiff has wrongfully stopped to pay the rent to 

the defendants. They have further stated that the plaintiff has made breach of terms 

and conditions of the agreements dated 21/3/2013. They have also stated that advance 

payment of rent was made by the cheques. However,  the plaintiff  has stopped the 

payment of the cheques. Thus, according to them, the plaintiff is in fault and has made 

breach of conditions of the agreements. They  have further stated that the plaintiff in 

breach of the agreements has played fraud and deceit upon the defendants. Thus, they 

have stated that the plaintiff has not come with the clean hands and the plaint as well 

as ad-interim injunction application is required to be  rejected.
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• 4.  Heard  Learned  Advocate  Shri  P.  V.  Nayak  for  the  plaintiff  &  Smt. 

V.R.Patel for defendants. The plaintiff has submitted its written arguments at Ex.34 

and the defendants have also submitted  their written arguments at Ex.35. 

• 5. Upon giving careful consideration to the rival contentions of the respective 

parties, the paramount consideration for me would be as to whether the plaintiff has 

made out a  case for grant  of  interim injunction?  The power to  grant  a temporary 

injunction  is  at  the  discretion  of  the  Court.  This  discretion  no  doubt  should  be 

exercised judiciously and on sound legal principles. In order to decide the application 

on hand, the following rules, which are often said as the 'three pillars' on which every 

order of injunction rests, are required to be considered for my satisfaction. Whether 

the plaintiff  has  got  a  prima facie  case?  Whether  balance of inconvenience is  in 

favour of the plaintiff? And whether the plaintiff would suffer irreparable injury if his 

prayer for temporary injunction is not granted? 

• 6. Keeping this in mind, I shall now proceed with the matter on hand. 

•  7. I shall now proceed with the questions for grant of temporary injunction. 

The first rule is that the plaintiff has to make out a prima facie case in support of the  

right  claimed  by him.  The  Court  must  be  satisfied  that  the  plaintiff  has  raised  a 

bonafide  dispute  and  that  there  is  an  arguable  case  for  trial  which  really  needs 

investigation and a decision on merits. Thus, ultimately he has to satisfy the Court that 

on the facts before this Court, there is a probability of the plaintiff being entitled to get 

the relief claimed by him. According to me, the existence of prima facie right and 

infraction of such right is a condition precedent for grant of temporary injunction. In 

the instant case,  the plaintiff contests that the defendants are not complying with the 

terms of the agreements dated 21/3/2013. Thus, in the instant case, one party alleges 

and other denies. Prima facie, there is no material on record of this suit from which 

this court, at this juncture, can come to the conclusion as to who is ready and willing 

to perform the part of the contract. However, in the instant case, defendants have in 

their  reply categorically stated that the plaintiff  in breach of the agreements dated 

21/3/2013 has sold out 15 Flats to Kushagra Developers. These 15 Flats, according to 

the defendants, were of those members who were not ready to join themselves in the 
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agreements dated 21/3/2013. Thus, according to the defendants, plaintiff had started 

doing illegal activities in breach of the said agreements. The Ld. Advocate for the 

defendants have also relied upon the judgment reported in AIR 2013 Bombay High 

Court wherein a similar question was involved. Therein, the Hon'ble Bombay High 

Court has held that the work of redevelopment of the society is such that the society 

must have confidence in its  developers and once the members of the society have 

expressed loss of trust, faith and confidence in the developers on account of various 

deviations and violations done by him, the society cannot forced to get redevelopment 

work done through the plaintiff. In the instant case, the defendants have categorically 

stated that plaintiff has not complied with the terms of the agreements and had made 

breach of the said by adopting illegal activities. They have also pleaded that fraud and 

deceit have been played upon them. The plaintiff has already parted with 15 Flats to 

those members who were not intending to join in the agreements dated 21/3/2013. 

Under the circumstances, this court finds that the plaintiff has not come with clean 

hands and therefore has miserably failed to establish prima facie case in his favour.

• 8.   I  shall  now turn my focus on the other two parameters viz.  balance of 

convenience and irreparable injury. In the present case, the plaintiff has claimed in the 

plaint relief of damages to the tune of Rs.2,09,10,200/- along with interest at the rate 

of 18% p.a. from the defendants. Thus, the plaintiff has already claimed damages for 

the breach of specific performance of the agreements dated 21/3/2013. In AIR 2012,  

Supreme Court - 2448 in the matter of M/s. Best Sellers Retail (India) Pvt. Ltd. Vs.  

M/s. Aditya Birla Nuvo Ltd., the Hon'ble Supreme Court has in para 16,17 & 18 held 

that if damages are sought for, then, the plaintiff would not suffer irreparable injury if 

injunction  is  not  granted  in  his  favour.  Relying  upon  the  ratio  laid  down by the 

Hon'ble Supreme Court in the judgment cited above, this court is of the considered 

view that in the instant case, the plaintiff has already sought for damages in the plaint 

to the tune of more than Rs. 2 crores. Thus, if the injunction is not granted in favour of 

the  plaintiff,  the  plaintiff  will  not  suffer  irreparable  injury.  Thus,  as  far  as  the 

questions of inconvenience and irreparable injury are concerned, from the averments 

in  w.s. of the defendants and from the averments of the plaint, they appear to be more 

to the defendants rather than the plaintiff.

 

• 9.   CONCLUSION -  This  court  therefore  concludes  that  the  plaintiff  has 
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failed to pass the triple test for the grant of temporary injunction.  The questions are 

answered accordingly. In the net result, this ad-interim injunction application FAILS 

and is rejected with cost. Cost shall be the cost in cause. Accordingly this ad-interim 

injunction application is disposed of. Notice is discharged.  

This Order is pronounced in open court on this 18th day of September, 
2014.               

          (Rohen K. Chudawala)
`                  Chamber  Judge

                               Court No. 10
(komal)                                                 Unique ID Code No. GJ01317 
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Date: 08 October, 2018 

BEFORE THE HON'BLE CITY CIVIL COURT, 
AHMEDABAD 

CIVIL SUIT NO. 1644 OF 2016 

ANAL 
APARTMENTS 

CO.OP. 
HOUSING SOCIETY LTD. 

Versus

M/S. KUSHAGRA 
DEVELOPERS, 

PARTNERSHIP FIRM 

UNDERTAKING 
w 7*1***ÄR, 

*** 

1, Ashish Joshi, adult, Indian CitizeD, and Chaitmagof the Plaigtiffsociety, hereby furnish the 

following undertaking in acoordance vthi
thedreetonsissuedby 

theHon'ble High Court of 

Gujarat vide orderdated,26.09.20%8 n Appeal tom Order 34/2017 

1. ThatThe plaiptiff society shall reserve/ keep apart15 new flats pårsuant to the 

redevelopmént of the- plalnffsocl�tyby ahotherdeveloper, tilf the present suit is 

finallydecidedes 

2. The reservaton of the atoresald 15 

present suit.

wever stnect to the outcome of the 

For and on behalf of the PlaintiffSociety, BAD¥ 
MEDAS

wwwwwAV** 

.:*** 

Chairman 
(Mr. Ashish Joshi) 
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